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ISSUE PRESENTED 


The sole issue presented on this Appeal is whether the District 
Court abused its equitable discretion in granting a Preliminary Injunction 
pende lite which will have the effect of permanently terminating Appellanfs 


only business. 





DISTRICT COURT'S FINDINGS, 
CONCLUSIONS and ORDER 


This cause having come on to be heard on plaintiffs motion for a 
preliminary injunction pursuant to an Order to SLow Cause dated April 19, 
1974 and the Court, the Hon. Morris E. Lasker, District Judge, presiding, 
having considered the Complaint, and having heard and considered plaintiffs 
said application for a preliminary injunction and all the affidavits and exhibits 
filed herein to date, and having considered all memoranda of law filed by 
counsel, and the evidence presented at the hearing held before the Court on 
April 30, 1974 as well as oral argument of counsel in support of, and in 
opposition to plaintiffs application for a preliminary injunction and the Court 
being of the opinion that plaintiff has made the requisite showing for the 
granting of preliminary injunctive relief, the Court now makes the following: 

FINDINGS OF FACT 

1. Plaintiff, Rex Noreco, Inc. (''Rex') is a Corporation organized 
and existing under the laws of the State of New Jersey with its principal place 
of business in Englewood, New Jersey. It is qualified to do business and 
maintains a sales location for the sale of mobile homes at Loch Sheldrake, 
Sullivan County, New York. 

2. Defendant, Isidore Goodstein ("Goodstein") is an individual 
rt;nding at sind engaged in business in and about Parksville, Sullivan County, 


New York. 




3. Defendant, Parksville Mobile Modular, Inc. ("Parksville) 

is a Corporation organized and existing under the laws of the State of New York 
with its Principal place of business in or about Parksville, Sullivan County, New 
York. None of the jurisdictional allegations as to the respective parties hereto 
as set forth hereinbefore are or have been controverted by the parties. 

4. Goodstein began his employment with Rex in November, 1965 
as a sales lot manager. Goodstein remained continuously in Rex's employ 
until on or about February 5, 1974, when Goodstein sent in notice of termination 
of his employment to Rex. At the time that Goodstein resigned from Rex's employ 
and for some time prior thereto, he was a Vice President of Rex and was paida 
salary of approximately $30, 000. 00 per year plus substsuitial fringe benefits 
consisting of stock options and the like. 

5. During the years that Goodstein was empioyed by Rex in the 
course of, and as part of his duties with Rex, Goodstein received training in 
and exposure to those factors material and relevant to successful selection and 
operation of mobile horne retaU sales lots. The operation of the mobile horne 
retail sades lots industry is a specialized and unique business which has 
characteristics differentiating it from other retail operations. Particularly 
after his promotion to an executive position with Rex, Goodstein also received 
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6. Included in the exposure to Rex's confidential information. 


trade secrets and know-how which Goodstein received were specialized sources 
of new and used mobile homes; methods for merchandising new and used mobile 
homes with maximum effectiveness; information relating to the selection of sites 
for mobile hem retail sales outlets particularly in tne Sullivan County, New York 
area; the operating results of various retail sales outlets operated by Rex; and 
methods and sources for finai^cing new and used mobile horne inventories. 

Goodstein reached the point with Rex where it was his responsibility to select 
sites for Rex operated retail outlets in areas as diverse as Williamsprt. Penn- 
sylvania; Ellenville and Loch Sheldrake, New York; Wilson, North Caroline and 
Jacksonville. Florida. 

7. On or about August 14, 1970 by reason of the ever increasing 
amount of confidential information, trade secrets and know-how to which Goodstein 
was becoming privy by reason of his employment, and as an inducement to Rex 
to continue him in such employment, Goodt; iein signed an agreement with Rex. 
Exhibits A and B annexed to the complaint constitute a true and correct copy of 
said agreement. Said agreement has been continuously in force and effect sine e 
that time except that Goodstein terminated his employment thereunder on or_^ 
about February 5, 1974. Rex has performed all of its obligations under said 
agreem.ent. 
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8. Said agreement provided in pertinent part that during the 

period of Goodstein's employment by Rex, Goodstein would devote his "entire 

time" to his employment by Rex and could not have 'k financial or beneficial 

interest in any business or enterprise engaged in the same or similar business" 

to that of Rex. Said agreement further contained the restrictions hereinafter 

set forth letter of interpretation of even date therewith also annexed on Goodstein's 

activities for a two year period following termination of Goodstein's employment 

with Rex within a two hundred mile radius of Rex's retail sales locations 

existing on August 14, 1970 or on the date of such termination of employment. 

"3, the EMPLOYEE agrees that on the termination of its employment, 
for £iny reason whatsoever, he will not for (2) two year-(s) thereafter 
e..gage, either directly or indirectly, in any business or employment 
similar to or competitive with the business of the EMPLOYER,nor 
will he within said period of time divert or attempt to divert from the 
EMPLOYER, or any business or concern represented by it, £uiy business 
whatsoever, particularly by influencing or attempting to influence any 
of the customers or business contacts of the EMPLOYER. The EMPl.OYER 
agrees to the foregoing covenants and hestrains as to his activities 
upon the termination of his employment, recognizing the irreparable 
damage which will or may resuit to the EMPLOYER in the event of a 
breach of the''e covenants and restraints. The EMPLOYEE further 
agrees that i the event of such breach, the EMPLOYER shall be 
entitled, in addition to any other remedies and damages available to 
it by law, to a preliminary restraint aind temporary aind permanent 
injunctions to restrain the violation by the EMPLOYEE of such covenants 
and restraints. " 
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9. During the last several months while employed by Rex, and 
after he terminated his employment with Rex on or about February 5, 1974, 
Goodstein knowingly violated and continues to violate the terms and provisions 
of said agreement. On November 26, 1973 while stili employed by Rex, 
Goodstein caused defendant Parksville to be incorporated under the laws of 
the State of New York, with Goodstein being the principal officer and share- 
holder thereof, for the purpose of engaging in the mobile horne business in 
competition with Rex. Such facts were not known to Rex at the time that 
Goodsteiii terminated his employment with Rex. 

10. Goodstein, through Parksville, is presently making and has 
made arrangements to own and operate, and in fact is admittedly owning and 
operating, a mobile horne retail sales location in Parksville, Sullivan County, 
New York, within seven miles of the Loch Sheldrsdce, New York location of a 
Rex mobile horne retail sales location. Said Rex retail sales mobile horne 
location was in existence and operation at Loch Sheldrake on August 14, 1970 
and has been in existence and operation continuously thereafter. In this region 
and in this type of business the two mobile horne retail sales locations will 
clearly be in direct competition. The extent of conflict and abuse of con- 
fidential information in the selection of this location by Goodstein for his 

and Parksville's mobile horne retail sales location is indicated by the fact 
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that ii was Goostein who, while in the employ of Rex, selected the Loch 
Sheldrake site for the Rex sales location. Furthermore, as an ofiicer of 
Rex, Goodstein had access to and availed himself of operating results of 

Rex's Loch Sheldrake outlet. 

11. Goodstein has refused to cease and desist from his 
competitive activities despite Rex's demands that such be done. 

12. If defendanfs conduct is permitted to continue Rex will 
suffer irreparable injury in terms of loss of retail business, interference 
with proper performance of Service obligations to lending institution clients, 
and harm to good will developed over the years. Rex does not have an adequate 
remedy at law to compensate it as to such injury. 

CONCLUSIONS OF LAW 

I. This Court has jurisdiction over the parties hereto and 

over the subject matter of this litigation. 

II. The conduct of defendants and each of them in engaging in 
the business of selling mobile homes at their mobile horne retail sales location 
located in or about Parksville within seven miles of Loch Sheldrake, is a 
violation of the August 14, 1970 agreements between Rex and Goodstein. 

III. This Court therefore has the power in its discretion to enioin 
the acts on the part of defendants, and each of them, to maintain the status quo 
until a final determination. 



IV. On ali the facts and the showing made by the parties and their 
declared intentions, this Court is warranted in exercising its discretion 
to grant a preliminary injunction to endure until final determination has been 
made as to Rex's right to a permanent injunction, or until August 24, 1975, 
whichever occurs first. 

NOW THEREFORE, this Court being duly advised in the premises 
and believi -g in its discretion that relief should be granted to the plaintiff: 

IT IS HEREBY, ORDERED AND DECREED: 

That the defendants, IsIDORE GOODSTEIN and PARKSVILLE MOBILE 
MODULAR, INC., individually and collectively, are hereby enjoined and 
restrained until final determination of this action from directly or indirectly 
in any way: 

(a) engaging in the sale of mobile homes, directly or indirectly, 
from defendants' present sales location located in or about Parksville, 
Sullivan County, New York, or from any other location within a 200 
mile radius of Loch Sheldrake, except that the terms of this Order 

for Preliminary Injunction shall not be effective as respects performance 
of any contracts for the sale of mobile homes made by the defendants 
prior to the making of this Order or to delivery of any mobile horne 
pursuant thereto; 

(b) performing or committing advertising, servicing, or financing 
of the sale of mobile homes at Loch Sheldrake, or insuring mobile 
homes or the lives of mobile horne purchasers as an incident to the 
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sale of mobile homes in Loch Sheldrake, Sullivan County, New York; 

and it is further 

ORDERED AND DECREED that the terms of this Order for Preliminary 
Injunction are stayed for a period ten (10) days, after filing and entry of same 
in the office of the Clerk of this Court, to afford the Plaintiff an opportunity 
to appeal this Order and to apply for a further stay in connection with said 
appeal. 

The plaintiff shall file security in a form satisfactory to the Clerk 

« 

of this Court in the amount of Fifteen Thousand Dollars ($15, 000. 00). 

s/ Morris E. Lasker _ 

Morris E. Lasker 
United States District Judge 

Dated: New York, New York 
May 20, 1974 
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STATEMENT OF THE CASE 


This is an action by Rex-Noreco, Inc., to permanently enjoin 
Is idore Goodstein and the Corporate Defendant from engaging in the business 
of selling mobile homes and trailers at Park sville , Sullivan County, New 
York. 

Rex-Noreco, Inc. (Rex) is a publicly held Corporation and is in the 
business among others, of selling at retail, mobile homes. Isidore Goodstein 
(Goodstein) is a former employee of Rex. Rex is principally in the business of 
financing mobile horne sales operations, insuring the lives of creditors and 
the interests of others with regard to mobile horne sales, and providing a 
repossession Service for institutional lenders relative to mobile horne 
financing. On August 14, 1970, while Goodstein was stili in the employ of 
Rex, he entered into an employment agreement containing a restriction 
against competition. This agreement was simultaneously modified by letter 
agreement which recognized Goodstein's right to open a mobile horne sales 
business, providing the same is located more than a 200 mile radius from 
any existing sales location of Rex or ones that they may open in the future. 
These agreernents are annexed to the complaint herein. 

In February, 1974, Goodstein left Rex’s employ and opened his own 

* 

mobile horne sales business in Parksville. He operated the same under the 
close corporate entity of Parksville Ivlobils Modular, Inc. (Parksville, Inc. ) 





the co-defendant herein. In April of this year. Rex commenced the 
instant action seeking to restrain Goodstein and Parksville, Inc., from 
conducting their business. Simultaneously therewith. Rex sought a 
preliminary injunction pende lite. The basis of Rex's claim is that it 
operates a mobile homes sales outlet at Loch Sheldrake, Sullivan County, 
New York, under the corporate entity of Loch Sheldrake Mobile Homes 
Sales, Inc. (Loch Sheldrake) which is concededly about seven miles from 
Parksville. Rex contends that the Loch Sheldrake site is controlling and 
determines the 200 mile radius of prohibited competition. Rex also seeks 
an accounting for all trailers sold by Goodstein allegedly in violation of the 
employment agreements 

Throughout the action Goodstein maintains that Rex sold the Loch 
Sheldrake sales lot in March of 1973 to Morris Mersky who operates the 
same under the name of Ramad Sales Corp. (Ramad), and that any business 
it may be conducting at the Loch Sheldrake site by Rex is now solely confined 
to its repossession service whereby it Stores repossessed mobile homes 
acquired throughout the northeast and whereby Ramad.as the lot owner, 
through its employees and salesmen offers them for sale to the public. The 
Appellants are not now nor never have been engaged in such a repossession 
Service. In turn. Rex contends that the sale to Mersky was of the lot only; 
that it retained approximately 50 mobile homes on the lot at the time of sale, 
and that R, no^ Ramad, conducts sales at retail at the Loch Sheldrake site. 
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After the submissiori of voluminous affidavits, an evidencry hearinp 

prior to granting the preliminary injunction was held by District Court 

(S. D. N. Y. ) Judge Morris E. Lasker who took testimony from Rex's 

President, Mark A. Salitan, but declined to take testimony from Defendant 

Goodstein, even though he was present and Counsel offered to introduce his 
1 

testimony. 

This hearing lasted less than one-half hour. Judge Lasker thereafter 
made his findings of fact and conclusions of law and found Rex to be conduct- 
ing a sales location for the sale of mobile homes at Loch Sheldrak^ and that 
if Goodstein were not enjoine4 that Rex would suffer irreparable harm. He 
made no findings as to the extent of injury that might be sustained by Goodstein 
upon issuance of the preliminary injunction or whether or not Rex would in 
all likelihood be ultimately successful on the question. Rather, he concluded 
summarily, as a matter of law, that Goodstein's business was a violation 
of the August 14, 1970, agreements and enjoined him and Parksville pende 
lite from engaging in such business. 

The Order was signed on May 20, 1974, but was stayed for ten days 
to allow Goodstein to seek a stay from this Court pending appeal thereof. 
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1. This testimony was transcribed and is included in the appendix hereto. 

At the time of docketing the record herein, the Southern District Court 
Reporters' office maintained that the same was not transcribed. (See USCA 
2nd Cir. form D dated 6/15/74 executed by Mrs. M. Perlstein). Therefore, 
the transcript is not part of the record. 





A motion for a stay was heard by this Court on May 28, 1974, and denied. 

In lieu thereof, this Court granted permission for an expedited appeal to 
be heard on June 28, 1974, and waived the requirement of printed briefs 
and appendices. 

Appellants contend that in view of the conflicting facts, the questionable 
nature of the Rex "business" at Lx)ch Sheldrake and the severe detrimental 
effect upon them - which will put Goodstein permanently out of business - 
the District Court abused its discretion in granting the preliminary injunction, 
and the same should be vacated. 


POINT I 

THE APPELLEE IS NOT ENTITLED 
TO A PRELIMINARY INJUNCTION AS 
OF RIGHT 

It is a generally recognized principle that granting or denying a 

preliminary injunction is a matter directed at the discretion of the Court, 

and no litigant, notwithstanding a showing of irreparable injury, has a right 

to such relief. See Yakus v. United States, 321 U. S. 414, 64 S. Ct. 660, 

88 L. Ed. 834 (1944) at 321 U.S. 440: 

"The award of an interlocutory injunction by Courts 
of equity has never been regarded as strictly a matter 
of right, even though irreparable injury may resuit to 
the plaintiff. ^♦♦Even in suits in which only private 
interests are involved, the award is a matter of sound 
judicial discretion, in the exercise of which the Court 
balances the conveniences of the parties and possible 
injuries to them according as they may be affected by 
the granting or withholding of the injunction. " (Emphasis 
supplied. ) 
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While irreparable injury is a prerequisite for the granting of 
a preliminary injunction, it is not controlling. Norwalk Core v. Norwalk 
Board of Education, 298 F. Supp. 203 (D. C. Conn., 1968). 

Assuming arguendo that Rex has demonstrated irreparable injury 
and a violation of tlie August 14, 1970, agreements. it is not entitled - 
without more - to the relief awarded by Judge Lasker, and in any case, 
it is not entitled to preliminary relief as of right. 


POINT II 

IN GRANTING A PRELIMINARY INJUNCTION 
PENr3E LITE, THE COURT MUST CONSIDER 
FOUR FACTORS, TO WIT: LIKELniOOD OF 
SUCCESS; PLAINTIFF'S IRREPARABLE INJURY; 
HARM TO OTHER PARTIES; AND THE EFFECT 
ON THE PUBLIC INTEREST. 


As was stated in Yakus v. United Statos , supra, in the exercise 
of its judicial discretion, tlie Court "balances the conveniences of tlie 
parties and the possible injuries to them" when granting a preliminary 
injunction. That test of balances has been reduced to a four-fold set of 
criteria that must be dealt with by the Court prior to granting preliminary 
relief. They are recited in First Citizcns Bank & Trust Company v. 
Camp , 432 F. 2d 481 (USCA 4th Cir., 1970). They are: 

1. Has tlie (plaintiff) made a strong showing that 
it is likely to prevail on the merits***? 

2. Has the (plaintiff) shown that without such relief, 
it will be irreparable injured? 
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3. Would the issuance of the (injunction) substantially 
harm other parties interested in the proceeding? 

4. Where lies the public interest ? 

Judge Waterman writing for this Court sitting en banc in Chappell & 
Co. V. Frankel, 367 F. 2d 197 (U.S.C.A. 2d Cir., 1966) has phrased the 


test thusly: 


"A motion for a preliminary injunction invariable 
raises an issue as to *-i'=<‘*how best to create or preserve 
a state of affairs such that (the court) will be able, upon 
conclusion of the full trial, to render a meaningful 
decision for either party'. Developments in the law - 
Injunctions, 78 Har. L. Rev. 994, 1056 (1965). Its 
grant or denial depends on the trial courfs equitable 
balancing of several factors: the severity of the plaintiffs 
injury if preliminary relief is denied, the severity of 
the defendanfs injury if preliminary relief is granted, 
and the likelihood that one party or the other will prevail 
at trial. " 


See also Hamilton Watch Co. v. Renrus Watch Co. , 206 F 2d 738, 
743 (USCA 2nd Cir. , 1953) and RFD Group Limited v. Rubber Fabricators. 


Inc., 323 F. Supp. 521, 527, (SONY, 1971). 

POINT 111 

THE DISTRICT COURT MADE NO FINDING 
AS TO THE INJURY TO THE DEFENDANT 
UPON GRANTING THE PRELIMINARY RELIEF. 
SUCH RELIEF WILL TERMINATE DEFENDANT'S 
BUSINESS AND IS INJURIOUS TO THE MOST 
EXTREME DEGREE. THE DISTRICT COURT 
ABUSED ITS DISCRETION IN NOT TAKING THIS 
INTO CONSIDERATION. 
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As pointed out in Point II hereof, one of the four critica! artas 
that the Court must consider in granting preliminary relief is the resulting 
injury to the IJefendant if the preliminary injunction is granted as weighed 
against the injury to the Plaintiff if preliminary relief is not granted. As 
was stated in Selchow & Righter Co. v. Western Printing & L Co, 112 F. 

2d 430 (CCA 7th. 1940); 

"The action of the District Court on a motion for 
preliminary injunction is not predicated upon an 
anticipated determination of issues of fact or 
questions of law which may be involved in the case. 
Consequently, where the granting of a preliminary 
injunction would give to the Plaintiff all the actual 
advantage which could be obtained by the Plaintiff 
as a resuit of a final adjudication of tlie controversy 
in favor of the Plaintiff, a motion for preUmiaary 
injunction should be denied. On the other hand, 
when tlie denial of the motion will resuit in great 
injury to the Plaintiff and in the !.>e'' ,'ndant's getting 
substantial advantage to which *•> would be entitled 
oniy as the resuit of a final adjudication in hia favor, 
the preliminary injunction should be granted if the 
defendants* interest can be protected by indemnifying 
bond. " 

Although the District Court was required to make a finding in this 
regard [ First-Citizens Bank & Trust Co. v. Camp. , 432 F. 2d 481, (USCA 
4th Cir. , 1970], it did not do so. Ji.dge I.asker»s findings and conclusions 
are completely devoid of any such balancing of interests. 

If the District Court had delved into the question, it would have 


found that by granting the preliminary injunction, it would - and will - 
put the Defendants permanently out of business. In effect, by granting 
the preliminary injunction, the Court has given plenary relief to the Plaintiff 



-i 

1 


Goodstein had just started his business when this action was 
commenced. He had made approximately seven sales by the time the 
preliminary injunction was issued. The good will it had built up was 
infinitismal. Goodstein and Parksville, Inc., are one and the same. 
Goodstein along with his wife is the principal stockholder and officer in 
Parksville, Inc. It is Goodstein's only business. H^s family participates 
in this business, his wife in the office and some of the children on the 
lot. It is his only way of making a living for himself, his wife, and five 
children. If sustained, the preliminary injunction will have struck a fatal 
blow to the infant business, forcing Goodstein and his family to lose its 
only means of livelihood in obvious difficult economic times. 

On the other hand. Rex, a public Corporation, is an industry 
leader in mobile horne retail Services. In 1973 it had assets of over 
$34 million and revenues of over $10 million. It derived $4.8 million 
from premiums in its Insurance business, $1.9 million in its role as 
an institutional lender, and over $1 million from its "service" operations, 
including its repossession service. However, in 1973, it lost $53 million 
on its mobile horne sales operation. These figures are derived from Rex's 
1973 annual report on file with the Securities Exchange Commission. 
Clearly, Rex's major operation is in the insurance and financing field. 

Its role as a retail sales operator is miniscule compared to its other areas 
of endeavor. 
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Additionally the appellee seeks an accounting for ali sales made 
during the alleged violation of the employment agreements. If its position 
is sustained after trial, it will be entitled to recover its losses - if any - 
in such a manner. In view of this can it be said that if preliminary relief 
pende lite were not granted, the resuit to Rex would be "a great injury" 
or "a grave, certain and irreparable injury". [cf. Ohio Qil Co. v. Conway , 

279, U. S. 813 (1929)] Can it be fairly said that the few sales Goodstein might 
make by the time of final determination on the merits will cause irreparable 
harm to the income of this industry giant which derives the bulk of its income 
in areas other than retain mobile horne sales? It is wrong to think soj It is 
indeed ironic that this same District Court Judge did not utilize such a balancing 
of interests as he did in R. F. D. Group Limited y. Rubber Fabricators, Inc. , 

323 F. Supp. 521 (SDNY, 1971) wherein Judge Lasker stated at 323 F. Supp. 

528: 

" While failure to grant an injunction may cause damage 
to the Plaintiffs pendante lite, its issuance would put 
the defendant out of ***business altogether. Aside from 
the fact that, under the circumstances, the balance of 
nardships tips decidedly towards defendants, the issuance 
of such an injunction would for all practical purposes 
grant plenary rather than preliminary relief. " 

So too, the preliminary injunction issued herein will - if sustained - grant Rex 

plenary relief and there will be little, if anything to salvage by the time of trial. 
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Rex will have fully accomplished its purpose, i. e., to put Goodstein and 
his fcimily permanently out of business long before a trial on the merits of 
its vigorously disputed claim. The reasoning of Judge Weinfeld in Anderson - 
FriDcx'g, Inc. v. Justin R. Clary & Son, 98 F. Supp. 75, 72 (SONY, 1951) is 
applicable. 

"The law is well settled that the extraordinary relief 
of a preliminary injunction, which in advance of 
trial in effect gives a party full relief to which he 
might be entitled after a full trial, will not issue 
under such circumstances. " 

See also United States v. Adler's Creamery, 107 F. 2d 987, 990 (CCA, 2d 
1939) and Sims v. Stuart , 291 F. 707 (CCA 2d 1922). 

It is submitted that Judge Lasker abused his discretion in this regard. 

He failed to ascertain any facts relating to the harm caused Goodstein by the 
preliminary injunction. He failed to balance that harm against the harm to 
the Plaintiff if the injunction were denied. He, in effect, granted Rex final 
relief under the guise of a preliminary injunction. 

POINT IV 

THE DISTRICT COURT MADE NO FINDING 
AS TO WHETHER THE PLAINTIFF WOULD 
LL^TIMATELY PREVAIL BUT IN AN ABUSE 
OF DISCRETION CONCLUDED SUMMARILY 
THAT APPELLANT VIOLATED THE RE¬ 
STRICTIVE COVENANT. 

One - and only one - of the several factors to be considered by the Court 
is the Plaintiffs likelihood of success on a trial of the merits. It is merely 




one strong factor to be weighed along with the comparative injuries to the 
parties. Gulf & Western Indus. , Inc. v. Great A&P Tea Co., Inc. , 356 F. 

Supp. 1066 (SDNY, 1973). Notwithstanding this rule, Judge Lasker went 
beyond his equitable powers on the application before him and determined 
summarily that Goodstein is violating the August 14, 1970 agreements. Ke 
made no finding that Rex would in ali likelihood succeed on the trial of that 
issue, but instead decided the issue ipso facto. He did this in the face of 
sharpiy disputed issues as to the extent of Rex's business at Loch Sheldrake and 
without ever having heard testimony from the defendant Goodstein. The question 
of just what business Rex conducts at the Loch Sheldrake site, if any, is hotly 
disputed. Beyond that, the question of whether any such business is in violation 
of the meaning, intent and scope of the August 14, 1970 agreements is in sharp 
dispute. The mere fact that Goodstein may have formed Parksville, Inc. while 
stili in Rex's employ is not conclusive and the District Courts reliance on this 
fact is misplaced. cf Town & Country House & Home Service, Inc. v. Newberry , 
3 N. Y. 2d 554, 561. Where sharp issues of fact are presented, it is apparent 
that the case is not a fit one for preliminary relief and the resolution of the 
disputed issues must await trial. Heyman v. Ar. Winarick, Inc. , 166 F. Supp. 



880 (SDNY, 1958); Eastin-Phelan Corp. v. Hal Roach Studios, Inc. , 350 F. 

2 

Supp. 1328 (SDNY. 1972^ 

It is submitted that in view of the proceedings heretofore had, Judge 
Lasker was wholly outside his province in summarily deciding that Goodstein 
violated the restrictive agreement. To wit, Judge Lasker did not allow 
Goodstein to testify; he took no evidence as to the lapse of the Loch Sheldrake 
dealer plates required by Article 16 of the New York State Vehicle & Traffic 
Law; he took no evidence relating to relationship of Ramad (and its employees 
and salesmen) and Loch Sheldrake with regard to Loch Sheldrake's repossession 
business and who actually sells the repossessed trailers to the public or why 
Rex reported to tis stockholders the proceeds of the Rex-Mersky sale as an 
extraordinary credit from the sale of mobile horne park and "sales" center, 
or most importantly relating to the Rex repossession business vis a vis the 
Goodstein direct retail business whether the same was competitive as meant 
by the 1970 agreements. 

Judge Lasker did nothing more than to read the affidavits submitted, take 
prefunctory testimony from one side - the Plaintiff, refused to take testimony 

2. It is only when the scales of hardship are decidedly tipped in favor of the 
Plaintiff-a matter vigorously disputed herein. - See Point III- that the Plaintiff 
need only show questions of such a serious nature as to make them fair ground 
for further deliberation. Hamilton Watch Co. v. Benrus Watch Co» , 206 F. 2d 
738 (USCA 2d Cir. , 1953). 
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from the Defendant and thereupon concluded summarily that the Defendant 
is in violation of the agreements. Such a one sided presentati m is unrealistic, 
unfair, and violative of the spirit of Federal Rule 6 5 (A) (1) - cf. Sims v. Greene , 
161 F. 2d 87 CCA 3d, 1947). While a "trial type" hearing may not always be 
necessary in this circuit, Plaintiffs affidavits and one-sided oral testimony 
should not be considered conclusive where there is a factual dispute as there 
is here. cf. SEC v. Frank, 338 F. 2d 486 (USCA, 2nd Cir. . 1968) & Canter- 
Wallace, Inc. v. Davis-Edwards Pharmacal, Inc. , 443 F. 2d 867, 872 ft. nt. 5, 
(USCA 2d Cir., 1971). 

Simply stated, Judge Lasker determined preliminarily and summarily 
the fact of Goodstein's violation without testimony from him or other witnesses 
of the Defendants and on affidavits that clearly show a serious question of fact 
as to whether Rex is (1) onducting a retail sales lot at Loch Sheldrake and (2) 
whether the nature of such conduct -if any - is competitive vis a vis Goodstein. 
This alone is an abuse of discretion. 

CONCLUSION 

District Court Judge Lasker summarily and arbitrarily determined the 
appellants to be in violation of a restriction against competition. He did so 
without benefit of testimony from the appellants. He arbitrarily issued a pre- 
liminary injunction without measuring the severe effect thereof upon the 
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appellants as compared to the injury to the appellees if the injunction did not 
issue. He has permitted the appellees to achieve full and final relief in 
advance of a trial on the results. The District Court abused its equitable 
discretion in granting the subject preliminary injunction and the same should 
be vacated. 

FABRICANT, LIPIVIAN, KENNEDY «i SWEENEY 
Attorneys for Appellants 

JAMES G. SWEENEY 
Of Counsel 
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1.7ST 

I 

(In chanljor.'*,) 

■rili: COURT; This ia an apnlication for a prolinii- 
nary injunction allofjinf/ a violation of a covcnant not to 
coi.'.]-'iitr!. Ar. I roarl tho papera \7l\icli hav(i liuon aubi.ittcil 
:;o far, that in, affit-lavita in suyiport of tho i.otion aiui 
in oppoaition to it. Tho factual iaauo ir. raiaod hj tlic 
clofonciant aa to \7hGthor or not tho oy^eration l>einq con- 
ductod at tho location vTliicJi, , for tho pnrpofjo of thia 
hoarincj and notion \jc v/ill call tho Locli PholdraJ.o location, 
ia of nuch a naturo aa to qualify aa a location rofijrriHl 
to in tho lottor covonant not to conyioto, v/hich lt;tt(.:r 
v/aa suj^plcnontcd }>y a lottor of tho aano dato, T l.cliuvo, 
Aucjuat 14, \.’hatovor yoar it v/aa, and it ia for tlnat roaaoiv 
that T. havc askod Mr. Roth to havo availalolo to tnatify 
on that (luoation, aoniohody aaaociatod v^ith hoch r.lu-ldralio 
or vitii Ucx-horooo v.-ho can ana\;or any (fnostiona tiiat I 
nay havo or that -Mr. Fabricant nay v/iah to ynit l>oforo tliv 
Court. 

I 

Mr. Roth? 

'I 

ni^. ROTIi; T havo !’r. Pari: Ralitan horo, your 
honor, and J!r. r.alityan ia proaidont of Ui;>:-horoco. ho lia--, 
lipon \/ith Rox“Norcco ainco ita inception and I an proparod 
to proceod in tho intcror.t of expedition any vay your 
Honor \.'ir.hon in torna of tryinq to prnvo a jirina facio 
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• 

1, 

i 

1 

1 

1 

Iznf i 


2 

caso or — i 


3 

TilL cnuRT: I think it v/ould be helpful i r' '/ou 


4 

quostion hin, now that you havo ccon Mr. Fabricai^t ' r. f'apor;-. ^ 

j 


5 

\;hicli you hiicln't seon at tho tino you sul)nittod tho last 

1 


6 

i 

oncs, to cover any points you thinJ: r.ay not havo booii 


7 

covcrofl in thoso papern or cfivo a yonoral doncrijJt:ion of 



8 

tho operations there and i^recisely v/hat it in that i;ithor j 



9 

i 

Pc>:-IJoreco or Loch Shcldrako does and tlinn nr. l’al>ricant 



10 

can cross-exanine in any v;ay l;o v/ishos to do f.o. j 

i 



11 

p A 1 » K A. SALI T A ii, thfj \/itnnu:;, l.'oi.n-i 


• 

12 

firnt duly n\7orn, tontifiod as follo\;s: 

. . 

13 

DinrcT r.xAniiJATioii ; 

i 


14 

BY nu. nOTll: 



15 

o Mr. Falitan, in A\uiust 1070, tiu.-ro a ''.alt.-a 



16 

I 

location at Loch Hholdrake operatod by Hox-..oroco? 


17 

1 

A Yos, sir. j 


18 

. t 

0 vJas that tlie Loch Slieldrake location? 1 

i 

19 

A Yos, sir. 


! 

20 

j O Has that sales location beon in continuou:; ojiora- 



21 

j 

tion sinco then? 



22 

A Vos, it has. 


y 

23 

TliL COURT: Ilay I intorvone to asl; if you \/iil 

1 

• 

24 

teli ne just vrhat you did at Loch Rheldraho in thoso uays. 

i 

1 

\ 

• 

25 

'rhat rioans oitlier Rox—Loroco or its affiliates and \'iio 
. . • • • 

1 

r* 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Izr.f r>alitan-i)irect ' <1 

dici it. 

O VJould you be rcsponsivo to tlio vTud<je'5j qucation, 
ploaso. 

A Tron tho heqinning at Loc}'. r.hnldraltc aad vip to 

i 

the pronent tino v'e noli nobile lionor. to rotail cuntoncrn. | 

I 

o In that nll that yovi — \/hen T nay yon I noan 
Rcx-Iioroc:o doos at that location? 

A That ir. not all Rex-lJoreco doer. bnt that in a 11 j 

I 

tliO r.ul^r.idiary Loch ?licldral.o doon .at that location. 

o Doon Locih flioldralie advcjruine in tlio local pap.t;rr',? o 

A Yon, it does. 

o 1J005; it advertir.o in tho -- \.'oll, do tlicnuj 
adverti noncntr. annexed to yoin: affidavit r;\'orn to April 25, 
aro thor.n rnproncntativo «advortincnontn placoci by l.och 
SliOldraho in the papors in that vicinity? 

A Yor., tlioy aro. 

riR. nOTII; I an); your Honor to noto that tiiono 
advortinenentn go throuql\ 107 4. 

Tlli; COHRT; I did notico that. Tndood I don' t 
t..l;o Mr. lAal.ricant to qviention the anLhentioi ty of thoru: 
adn, in tluat corroct? 

nn. TADRICANT; I don't quention tho fact thoy 
aro adn placed in the local ])aporn tl^at nay I.ocl) Sholdral.o. 

Q And .(lonn Locli nlioldral-.c alno pay aalcjn ta:; to hc;\/ 
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3 

. >• 


1 

2 

3 

4 

5 I 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 I 

19 

20 
21 
22 

23 

24 ' 

25 


ly-c-f r>nli tan-nii*oct ■> 

York State on salor, nade fron tliat location? 

A Yor,, tlicy do. 

O And are tlione sales locations, sales tax roturns 
net forth to the affidavit of ]’oul)on Shortz prcviously 
s\abnittod in this action? 

A Y(is, tliey are. 

flP.. .ROTII: I ask your Honor to ta};o noticc that 
those sales tax roturns rjo tl^rouqh t)io first ({uartcr of 


tliis yoar. 


VIIH COURT; Yes. 


o boer. Rex-lloreco continue its opc?ration:; at 

sent as is indicated in terns of tl\oso advertisonents 
in terns of tlioso sales tax roturns? 

A Yes, it doos. 

O lIo\;, ho \7 nany trailors aro thero prosontly 
tao Loclx Rheldrako location \/hicli Loch Pheltiral.o has 


pro- 
a ni i 


at 


up 


for sale? 

THi; COUUT: Trailors is tlio ocjuivalont of nyhilo n 

» 

IlU. ROTH; Yes. 

A Approxinately 30. 

n And aro tl.iose trailor thore pursuant to lease 
v;ith anyono? , • • 


h 


0 

r ■ 


Ycs, they are. 

Is .that the lease referred to in Mr. Heldi an' 
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1 

2 i 

3 

4 

5 
G 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Izsf Ralitan-Diroct G 

af f iclavi t? 

A Yes. 

TUE COURT; That is a raal estato Icar,a you arc: 
referri ng to, is that right, tlio leasc of tho land ori \/hich 
tlicso nohilo honos aro locatcd? 
h Yor.. 

0 Does Loch Sholdrakc pay conponsation \;ith rospeet 

to sales for nobile honos r.ade fron tliat location? j 

A Yes, it does. 

o 1)0 ''ou on occasions sond an insiiector out to ' 

... I 

I 

suporvise the prenisos fron the hone office? j 

T' Yos, v/o nal;e audits fron the hone office of ali j 
our sales locations. 

() During 1970, did Loch r,h<jldra);e sell Loti) ne\,' 

and used noJjilc hones fron that location? 

A Yes, they did. 

o At present, is thore any difforonce in tiie o)x.>i a- 

tion in terns of type nobi le honos s^ld liy Loch .‘'heldralio? 

A Yes, Loci» RJioldrake only specializos in seilinti 

usotl noliile liones at tho present tino. 

/ipproxinatoly hov; far is the defendant ('.oodstei n' s 
location fron your location? 

rtn. EAHRICAUT; Conceded to kie seven jiiiles or 
thorealouts. 

r * •' J... 
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Izsf 


Salitari-Dirnct 


7 


nil. ROTII: IJo furtlier quostiom, your honor. 

THE CnURT; Mr. Fabricant. 

CROSS-EXAniNATION 
B" ?1R. FABRICANT; 

o Mr. Salitan, you refnrred to the doalcr in tb»j 
location at Locli Bheldralie ao Loch r.nGldraJco or l’.e::-norc;co? 
A Loch r)}icldrake. 

0 Uhat ir. tho nane of that doaler? 

A Loch Bheldrakc Mobile honer. Balen, Tnc. 

THE COURT: A neparate Corporation, ir. it? 

THE WITNESS; A v.Oiolly ovmod r.ul.nidiary of Ron- 
liorcco, Inc. 

O Did it evor own thc location in Loci i Biioloral:c? 

A It did. 

O Doos it ov;n it now? 

A i Io. 

o 1)0 yoii have a coyiy of tliti loauo \/itjj you? 

THE COURT; Isn*t tlie leano ar.ionq tlie r)a]jcrr, — 

MR. ROTH; I Ixiliove they are anne::ed to Mr. 

1 

Feldr.an'!) .'iffidavit. Mr. Fcldnan in here. 

o l/lien ''a.n tk.o projierty in Locli Bholdralie r.oid? 

A I lielieve it v;ar, sold, approxinatoly, don't hold 
ne exactly to tho date, around Marci), tl)o ond of March of 
'73. March 31st or Ajiril l.nt, it nav have liuen May Ir.t, 

SOUTHeRN OISTRICT COURT REPORTERS, U.S. COURThOUSE 
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2 

3 

4 

5 

6 

I 

7 

8 

!l 

10 I 

11 
12 

13 1 

I 

14 

15 

16 

I 

17 

18 ! 

19 

20 
21 
22 

23 

24 

25 


Iznf Sali tan-Cror.n G 

T an not po.sitivG, '73. 

0 And at that point v/as anything oI.tg sold heaidos 
the land? 

7\ Ynrj, v/o sold tho nc\/ invontory that \/o liaci at 

tho tino, tliat in, tlio nc\/ nohilo liono invontory and \.'o 
nnld tlic trucltn and tho othor fixtaro:;. You J:no\.', tho 
fiirnitiiro and fixturon, that typo of tiiin<T. 

THE COURT; In effoct did you noli anything about 
tlie uucd invontory? 

THE WIThr.SS; Yon, \/o didn't n('ll tl\c unod. 

THE COUr.T; In it oorroct to nay tliat in offoct 
you did ncll ovorytliing olno? 

THE UITIHiSS; Von. b'o snld ovorytliing l)ut tlio 
uncd noliile honon. And \/c didn't noli -- can I continuo? 

THE COURT: Yon. 

THi: UITIJESS: And \/e di(ln't noli tliO nano. b'o 
didn't noli tlio good\;ill. \/o didn't noli tho riglit to do 
buninonn thero ol>viounly. 

I 

THE COURT; I an Gi:'Gakincf of tangi)''lc asnotn. 

THE UIVHESS; Abnolutoly, your Honor. 

c> To \/hon did you noli it? 

A h’o nold tho land to an individual by tlio nane of 

Morrin riirr.ky. 

o Uho in ho? 


SOUTHERN OISTRICT COURT REPORTER8. U.S. COURTMOOSE 
FOLCY SQUARE, NEW YORK, N.Y. CO 7-4IS0 










! 

! 

i 

1 

Rnli tnn-Cror,n 0 


2 

1 

IIR. ROTH: Your Honor, I oljjoct to tlnit. 


3 

THi: COURT: r.ustained. I don' t r.oo tho relovnnco 


if 4 

to that. You are proparod to admit lio has no connoction 


5 

v.’j tli your organization, in tliat right? 


6 

'iHIi; Wl^fUnSfi; Ho has no connoction. 


7 

0 Ile has no connoction, is that \hiat you aro .jayinfj? 


8 

A That's right. 


9 

0 Whilo I an loolcing for this affidavit, ;ir. 


10 

1 

falitan, did you roport tho sale of the noliilc hono sales 


11 

agcncy anci location in your yoar-end roport and in your 


12 

(piarter-ond roport? 


. 13 

i riR. ROTH; Objection. 


14 

THH COURT; Lot's takc that r.oparatel-'. b'ill 

• 

15 

you ansv/nr that soparatcly as to v;hother you rcrportodi tlio 


16 

sale of the location? 


17 

A Uo roportod the sale of tlio land — 


18 

THH COURT; Roal ostato? 


19 

A Roal ostato and the ocjuipnent tliat \,’ont \/ith thi.. 


20 

roal ostato at tliat tino. 


21 

'i’HH COURT; Did you roport tho sale of tlu* a<;encv? 

' 

22 

Or did you scill tho .agoncy? 


23 

THH V/ITiJESS; 17 g did not roport — if I rocall 


2A 

correctly, v;o roportod the salo of tiio land and tho ociuip- 


25 

ment tliat v;as on the land to tho appropriate authoriti<?:;. 


J_ 
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Izr.f Salitan-CroBS - 10 j 

The f.rc and no fortli. 

THE COURT; Lot me sny, nr. Faljricant, it socnn 
to no tliere in no subntantial dinputo evon on your fvart 
unlenn T an \?ronc} an to \rhat tho factn of t!io nalo \/cra 
tliat have ))oon pretty v/cll docunonted l)y tho docuncntn of 
nalo and tho dociimontn that you put in ovj.doncc in your 
annvroring affidavitn and I accopt tlio fact, \.’j tliout any 
quontion, \?hich doenn' t noon to 1)0 disputod Iry th»j plain- 
tiff, that tho location \;an nold and tho phynioal annotn 
indicatod \;ero nold. 

o \7oll, V7hen you nold v/hatovor it v/an that you j 

nold at tho I.och Eholdralie location, did you not aqrt;o to 
arranqo financincj for tho salo of rioljilo lionon 1/y tho 
purchasor? 

riR. ROTH; Ol-)joction an to — 

Tiu; COURT: Suntainod. 

O Did you nalio any arranqor.ont for financimj tlu; 

nalo of nohilo honos at the Loch r.heldrako location? 

» 

riR. ROTH; Objcction. 

•» 

THE COURT; Suntainod. 

O Aftor you nold tho proporty? 

THE COURT; I v/ill sustain tho oljjoction. If 

you v/inh to ank nono quontions v/ith rocjard to othor anpoctn 

of tlio iHinino.nn of the plaintiff carrietl on at thin location, 
. . • • * 

. .... 
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Snli tan-Crofir, j 1 

I nn ncirecahle to yovir askincj thorjo <;uo:;tion:5. \l\u\t olr.o 
do you do therc boniden soli used hones, if anytliinu? 

0 Vou nay ansv/or tho quention that tlic Judijo nut 
for no. 

i 

A Uo sell tho uaod nobile hofior; and \/ci nervico tlion 
v'hon tlinro. aro problons connectod then. 

TIIIJ COURT; Lot'n qot into that for a niii\ii:e. 

•« 

\rho doon the nervicinq? Doen Loch S'nalfiral:e do tho ncr- 
vicinq? 

Tlli: UITUnn?: Yon. 

EY Tin: COUUT: 

Q VJhat does tlio norvicinq connint of? 

A For o:{an]->lo, if a heator or soncthiaq doenn't 
\;ork in tlio nobile liono — 

O Are you talkinq about tho r.oiiile hoi.ion that you 
sell yoursolf? 

A Yor,. 

O I take it that thoro aro othor oporationr, con- 

» 

ducted on tlie pioco of land that you r.old l)y Mr. Mir.d.y 
or './lioover no\' conducta that oiioration. nofji; Locli .''iiiildrala; 
porforr any fiorvicori. for any),'ody but itnolf and for it:: ovn 
custonore? 

A Yes. 

O . \/oulil ''ou dencrihe thono rn;rviccr,, pleauc? 
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s 


I 


\ 



l| 

Ii 

1 

1 ii 

! 

i 

IziiC r.'ilitan ] 



2 

A Ut? havo a continuiiKi oblirjation, r.crvicc oi>li- 



3 

rjation v;ith a mirihor of banks that uc! ropronont ia onr nain 


1 

4 

oporation in Ue:c-r!oreco'n oporation and ono of tho prinary 



' 1 

, 

ol;l i frationn in tliono norvico ohlieja tiorir. i'* t:l'.a L c); 



6 

un any rcporisor.nionr. that thoy havo, thoao haal:r. tiiat 



7 

• 

\:o roprcnont, and that v/o rofurbi5;h tlu.'n, clcan tlu.-n an<l 



8 

ror.oll tlien for tho account of tho<;c particular Inialin 



9 

that \7o ropronont. 



10 

O Uhon did '^oa first boqin to porforn thia r.orvico? 



11 

A Vho last ono that I junt dcnoribcd? 


• 

12 

O Yor.. 


. 

13 

A 1^0 luavo l>con doincj that ainco lOCO. 



14 

Tlir COIIRT; Thanh you. 



15 

1 

O At tlie Lncli J^lieldralce looation? 



16 

A Ilo, nincG 19C0 -- v/c fornod Loch r;holdra];c in 


■ 

17 

lOCO. 



18 

TlilJ COURT; In otl^or v7ordn, ninco Lr.ch S!io 1 1 iral.o’ 



19 

v/as incorporatod, it porforr.^od tho norvico you junt fir.ini.od 



20 

doncribincj at tlio location at v/hioli it stili doos so? 

j 



21 

i 

! THi: UTViirr.S; Vhafr. corroct. 

j 

1 


22 

! O Ulio porfopns thi.a sorvioo actually for bot;!; 



23 

nheldrakc? 

s 

• 

24 

A Tho nervico olilitjation or tho sollintj oblitjation? 


1 

25 

o Lot'n tal:o tho servico olilifiation. 
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1 :;Gf 


Pnl i 

A Thn snrvicG ol)licjation ir; poirforriou for u-. i-y 

scrvico pernonnel, 

Tlir. COURT; EnployGd hy younolf? 

7111: V/ITriF.nS; Thoy aro not on our j^.ivroll. 

Tlin COURT: Paid by you? You ultinatcly foou 


thG hili? 

A Ygs . 

Q ThGRG pGoplG arG not oii your jiayroil? 

A Uo. 

o Uliat is thG rolationshin, if any, i>ct\M:cn LcGa 

Fheldrake and Rariad RalGS? 

A no aro a tcnnnt-landlord roltitionr.5\ip. 

TIIK COURT: Are thoy tho pooplo \r:',o nrn/ o' :. t..i' 


land? 

Tlir: vriTMUSS: Ygs. 

0 Door. Ranad do any othor \.’orh for you 
sorvo ar. your landlord and allo\: you to i'ut your ropor.-.cv 
sions thore? 

* 

riR. ROTli: I ol^jGCt to tliat. May \.’C have tiiau 

m 

quostion road aqain. 

TIIR COURTi VIill you read l>ack tho «lucstion, 


I 


I 

i 

t 

i 

i 

I 


I 


i 


I 


I 


please. 


. i: j.* 


riR.. ROTH: 


(OuGstion read) 

I ohjoct to that as an inyroj-ior 
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Galitnn-Crosr; 





charactorization of the ^.'itnGnn' tositinony. 

TIIi: COURT; Yes, I will nur.tain the oljjoction 
to tliG extent that it oljjects to the latter part. 

Poon Ranad perforn aay other ncrvicor. for '^ou? 

TIIL’ V/IVUi:sr>; fo the ber.t of ny kno\/lcU(je, it 

cloenn' t. 

0 Aro you faniliar \/ith tlie roqaironentr, of ia\; 
under t};o voliicle and traffic la\/R of the Rtato of York 

to operate an a dealer in the Ptate of i nv/ Yorl:? 

A I an noinG\;liat faniliar \/ith it. 

Q Can you ntatc \7liat thone reciuironentn v.-ero in 
cjoneral torna for tlio jjeriod April '73 to the nrosent? 

Vlli: COURT; If you l;nov;. 

A \ycll, to tlic hor.t of nv kno\.'lodqo, up to April 
of '73 thoro v/an a requirer\ont that a h'e\.' Vori; State nobile? 
liopo dealer )iad to liavo a dealornhip licennso innued b; 
tlio State of IIc\/ Yorl:. 

f? Up to \7hat date? 

A Sonetino in April. I tliink it v/ar. April 10tl\. 

o 1073? * 

A Correct. .Vlie la\/ v,’ar. chaneed then and effeeti''o 
April 10th, I bolieve, '73, they no lon(jer required — 
that in, a nobilo hone dealer, an auto di?aler did but not 
a nobilo. horu! .dealnr war> not rec]uirod to iiavo a dealer 
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I 

j 

> 

1 

Snli tnn-Crorsr? 1 ^; 


1 

2 

licenso. Thoy could havo trr.nnportcr platm if tliov i^an 


4 

5 

i 

3 

their o^vn truclzs Ijut if thoy didn't l»ave tlioir o\.'ii trucic.s 


t 

t 

4 

they didn't neod transporter trudis cithor. 



5 

o Could it be tliat tho effGctiv(; dato of cliat 



6 

cuantjo \/as April of 1974? 



7 

A Not to ny hnor/lcdcje, no. llut I could bo wroiuj. 



8 

<9 Is it a fact that — 



9 

IIR. UOTII: Your Honor, nay I voico an oJjjoc- 


'i 

10 

tion. The only reason I voice it, there is anotluu' v/itno.sr, 



11 

I v/ould liko to call and your Honor has riontionoii hc had a 


4 

12 

3:30 tornination and anothor anpointnont sciiodulod and v;o 


% 

13 

havo boon lato corjnoncincj v/ith this licarimj and I olpjoot 



14 

to that type of (luestioniiu;. Tho ln\; is as it ir. on tlio 



15 

boohs. 



16 

TIIH COURT; Of coursc, in.sofar as your ol.joction 



17 

is })a.scd on tho la\/ is \’hate\'or it is. 



18 

0 Do you havo any transportor trudis? 



19 

A Uhon you say you, T \.'ould li].o to asli you \;ho 



20 

you aro roferrincj to. 

'1 


• 

21 

o IMioovor is tlio doalor tluiro. 

• 


22 

Tlli; rouilT: Looh r.iioltlralio, ho ;;ay;'., is tho 


> 

23 

dealcr. 



24 

A If you are roforrimj to boch f-lieldraJio as liavino 

1 


25 

transportor piatos, tlio ans\'or is no. ''o .'lul.-oontr ict 

t 

j 

, 
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2 


that \;ork out 



1 

1 

3 

(■> 

To \/hon? 




A 

V7e nuli-contract it out to Ilnnad and to othor 



4 





1 

5 j 

inclopondcnt truc];ers. 



G 

() 

And did you do that during tlio jioriod ;)rior to 



7 

Doccnl'>cr' 

of '73? 



8 1 

A 

Uo did it aftcr \70 nold tlin land. 



i 

9 


TIIF. COUnT; Uhich \7a;5 \.’h.on, again? 



10 


Tlir UITIir:r..'l: In around tho oarly part of A]u-il 




'73. 



• 

1 

12 


You continuod to havo your o\/n tranr.portcr or 


• 

13 

cloalcr platon cluring tho balanco of '73, did yf)u aot? 



14 

A 

T l^soliovG \.’0 niglxt Iiav. . I don't l:no\;. ';'lioro 



15 

van a tranrjfor nnclc sonotine cluriiv; that poriod. 



16 

0 

You don't havo any nou, at any rato? 



17 

A 

i io. 



18 

o 

Po you l:no\7 \;l:ethor hat.iad luid anv' duriii<j 1073? 



19 

A 

I bolievG thoy did but I an not rcally faniliar 

• 

1 


20 

1 \7iv.h their — \7liothor they clicl or not. 



21 

o 

In uhe courr.o of your l^usinof..*;, do you fron tino 



22 

to tino 

rcpor.fiO‘‘..s for your o\/n account or for tho .iccount 



23 

of tllOfJG 

you serve nobile hones? 


• 

24 


IIR. ROTII; Objection. 


• 

25 


. VIIF.COURT; nvorrulod. \.’l;ich noaiui \.’ill you 
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plcaGo an.swer tlio quention. 

A The ansv/er to the quostion is yos, \jo do. 

O Custonarily, uhat do you do \/ith tho honos tiiat 
vou roponsor.s in that fashion? 

A ho take tlion to sales locations that \/o o\/n in 
nost inntanccs. If it is cconor.ically foasiblo to do so. 
'L’liat is, by that I nean if thore is a noljilo hono tiiat is 
rnpossossod in California, it is not a narket area for us, 
\:o v’on't novo the nol>ilo hono fron tinire to do\/ YorJ; 

P.tato. L'c a/ould naho sono otiior arranqonunt for tiiat 
unit. 

Q Do you storo theso rojiossossions, \'iiotlior tliey 
arc fron your narkot arca or not, undor any cjrcunstancos 
in nobilo liono locations or sales lota that are not o'/nod 
by vou or tiiat arc not subsidiarios of yours? 

A b'o liavo sono -- 

TIIi; COljRT: I an iiot concornod \7itii \'liat liapriens 
any\;liere but at Locli Slioldraiio. 

■0 no you hnov/ \-liotlior Ranad iias autiiority to liaul 
r;ol)ile lionos otlier tlian its o\/n? 

riR. ]<0Tn;-. Oiijoction. 

Tlin COIIRT; fiustaincd. 

n nid I undorstand tiiat your liufiinoss, that of 
at.tlio Locli Slioldrako location clian<,ud after 
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you r.olcl tho lanci? 

MR. ROTII: Objection. 

THE COURT: I v/ill sustain tho objuction. Tt 
.'■.ocns to mo thnt is prccisoly thc qiu^stion T nust doter- 


nino. 


MR. ROTH: lio has testificid v/hat hc: lias donc 

l.ofore anci and hn tostifiod v/hat ho docs no\f. 

O Does I.cch r.l eldralio scll nov; robilo honos at anv 


location? 

riR. ROTll: Ol-jjcction, your Honor. 

TUE COURT; Eustained. 

nn. rARRIC/dlT; Eo furthor ciu(?stionr.. 

TUE COURT: Hr. Roth, Ijoioro ''oii c;all yo\ir nent 
v/itness, do you want to nake an otfe^r of )->roof? I an 
not suro v/hotlior it uould be necossary. I \/ould li]:o to 


hoar crliat you havcj to say. 

MR. ROTU; M’' offer of proof, your Uonor, is tiiat 

tliis \?itnoss, if er.anined in dotail, \;ould testify in oon- 
nlianco v?ith tho affidavit that ho ejavo oricjinally in sup- 
Tort of tho order to shoo caiisc, and \/ould furthor tcistily 
TUE COURTK That ho did \;hat? 
rm. ROTU: E’ould tostify — 

TUE COURT; VJho is it? Uo, I an tallcinp about 


tho nn::t.\;itnfjss. You said >'ou had anothor \:itnos;-.. 

, A.' 
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1 2 S f 

i 

1 


2 

nu. UOTII; I \;ould thin’*: — I \;ould i^-eUor — T 

! 


3 

oxpoct to be only ton ninuton v;ith liin. I doi.' t tiiink bi:; 

i 

! 


4 

tontinony — 

1 

1 

i 

i 

1 


5 

TKl; COURT; Tlia cjuostion in r.y i.in.l i.n lIu.t 

1 


6 

T \dll nood \;hatevor it in you aro fjoiin,' to f-nt Jio fore n(^ 

i 


7 

to docido thin. 

1 

1 

1 


8 

MH. nOTII: I \/ould j''ropono to call an r,'' i'ic::t 



9 

\/itnonn Mr. noodntnin. I J.'eliavo tljat 'Ir. floodntoin, i f 



JO 

f-::aninnd, v/ould l)o rocjuirod to tentify tJiat l.otji nainq in 

1 


11 

thc! nunnor of lant y(;ar ulicn ho \;an in our oiiplo'», bo 


« 

12 

ntartod ncgotiationn surrcptitiously \/ith tbo banJ; ior \/hioli 


• 

13 

\/o did a varioty of \/orl:, includincf nolliiuj r(.'po.'inf;;;n(;d 



14 

unitn. Vlmt that Jianh './an tlicn ninior contraot ’,/.i.Lii u.n. 



15 

Vliat thono di.ncunnionn c:oj»tin\icd in Auc;unt oj! lant vcjai; -- 



16 

Tlli: cnURT; Lot nn stato tliat if I tnoiujiit tJui 



17 

dotornination lioro doj/ondod on tlio o.iuitic.'n oC tiio nitiia- 



18 

tion, T v/oiild tliinl: it quito appropr.iato for you to an); 



19 

tlionc quontionn. Jiut I really don't. I tliin): tliat T hav.; 

• 



20 

vory nuch a ntpaiqlit contraot quontion l\oro and I an jn-o- 


• 

21 

parod to rulc at tlio 'pronent tino. 



22 

I callod t.bif'» hoarinq not Jxjcau-so T (I('fini- 


V 

23 

tivcly of tlin viev» that I noodod noro cvidence tinan wa.s hofoi 

o 


24 

no in tlio affidavitn J)ut bocauso ♦■''oro v/oro differiixj 



25 

nnnen.snontn an tc \fhat tho fact.s noant and T tl.oucjht tnat 

\ 





I 
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I conici v/oiqh ti\Gr\ hont iiy hearincj n livcj xri tnor.:; anci T 
feel tlinfn bfiincj accon[)lir,iincl anfar an I'n conccrnou. 

I bolieve tliat tho opcration bnincf condnctod !■'/ 
Loch r-holdralco at tho boch nholdraho location in at Icant: 
nulintaiitially ninilar today to v/hat it taan at tln; tino 
tlint tli (2 lottor aqroenont of Aticjunt 14, 1970 \.’an oi.tcrod 
into. Thore in no doubt that Mr. floodntoin in condnctiiiij 
an oporation for tlin nale of nobilo honon, \/hich in Cor- 
* itiddon Ity tliat acfrccmcnt. Thoro is no doul^t tliat t!ici 
location at tdticli )io in doinn so in v/ithin •.tovcni ni lo". or 
approxinatoly sovon nilen of tito location of Loch riioldraho, 
fhich, of cotirno, in troll v/itiiin tho 200 nilo linit 
in.ponod 1)'/ tlio af|rc:cjnont. I nood not rtilci an to tdiotiioi* 
the 200 nilo linit in itnclf rctanonalylci ninco I lind 
that tho sovon nile dintanco in tltis cano in — v7oald 
crloarly Itavo Ijoon a rGasonal)ln ncono if that had l.cnni tho 
roar.urinq Standard and I thinl: it'n porfoctl'' a]>propriato 
to noanuro tho facts — tho proponition lioforo rio on tluj 
factn an tlioy oxist rathor tlian an tlioy rticiiit iiavo under 
other ci rctinntancon. 

I tlicjroforo find that Mr. r.oodntoin iiarj violatod 
the covonant, that tho covonant is rcnnonablc t/itliin tlio 
testn, particulari'/ of IIow York lav/ an T hno\; it to bo 
in Karpinn):i aqainnt Incrranci 21! liov/ Yorl; 2d 45. Al.u^ 
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3,in licu Vorl: Supp 2cl. 1, 1071. T l^oliovo tlioro nay i)e j 

(jood rnason to considcr that liov/ Yorl: la\r apyilins. If 
it dOGS not, tlinn Hev? Jer.^ey lav/ aiiplior,. T nust l<e cariaid 
t!iou<j)i and adnit that I havo not yot had a cliancc to road 
t!io controllina cane reforrod to Ijy plaintiffr. coiiunel, 
Polari IndufJtricr., Inc. acjainr.t Ilalady, 55 hcv/ Jurnev 371, 
71so 2CA /vtlantic 2d. 53. 1070. lUit an doncriiaMl , tiio 

lioldinq of tho capo appoarr. to hn ncarly idontical \/ith that 
of '(icv; York la\;, if not idontical. Tf Mr. ra’oricant 
beliriVO'» that Uqm Jerscy la\? is different and Controls, 
and \Jo are do\;n to that narro\; issuo, and T a:-.l. you 
\;liethor you do, nr. Pabricant? 

I 

PU. r/^rdllCAllT; I havc 5 alroadv conesHiod tluit tho 
lav’S of hov.’ «Terscy and he\/ Yorie aro riulistantiallv t.ie 


sane. 


Vili: counv; undor the circunstancos it 5?u<:'ri:; to 

1,0 tliat tlie plaintiff.s liavo deinonstratod tiie nrobal.d 1 itv 

of succons on this notion for a prolininary injuncti on an<i 

tliat tliov v;ould suffer irreparalilc harn if Mr. r.oodstoin' s 
- ^ 

Ojioration ooro launchod as it is plannodi. I rocotjnino, 
hoocvor, that for liin this is liis solo noans of livoli- 
hood or hio sole projocted livclihood, \/horcaf5 for the 
dofendants they aro not solely dependent on thiii onoration. 
Undor the circuristancos tho notion for a pre.1 ininar*' 
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injimction ir; ffrantod. IIo\/ovcr, T ntny thn cMitr'/ (jf 

— rather tho effective date of tlie injunction it;3olf for 
one v;oek to permit Ilr. Fabricant to apply for a further . 
stay to the Court of Anpoaln. T Ijclit^ive '/ou can c|ct to 
t)ie Cnurt of Apjjoals tliat qviicl.ly, Ilr. Fabricant, if you 
winh. If for none reanon boyoud your control you are not 
ablc to necure a hearincj on a furtlier ntay, T \;ill, of 
cnvirno, extond ny ntay no you can. 

Ilr. noth, I ank you to nul^nit an orilcr an f|uicl;ly 
an ponniblo and to nond it ly/ tlio fantont noann to Mr. 
Faliricant no he can lot no ]:no\; ovor tho teloi^lione x/hctiior b 
!uin any ohjoction to the proj^onod onlor \;hich ’'oii nui^nit.. 

IIK. I’ABllTCAiIV: flay T ank your lloiun.', l/03n<; 
unfaiailiar uith the calondar iiractico on a nattor of tnin 
nnrt in thin court, in torns of tliin bcinn a toiaporary 
rontraininy ordor — 

THi; cnuivi’: :io. 

MR. FAIIRICAMV; Tliis is tlic licarinq on ciic^ pre¬ 
li ninary in-iunotion? 

x’hr, COUF.V: Vliat'?. corroct. T roally thin); t!i<' 
f.ictual qiujstionn aro vcry narror.’ if thoy onint at ail but 
T considor tl;is to Ise the hearincj and I l:no\/ of no rcason 
v/hv it nliould not bo so rogardod. 
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Re. Rex-Norec4, Inc. vs. 
Goodstein & Parksville 
Mobile Modular, Inc. 
74-1711 


STATE OF NE^ YORK ) 

• s s * 

COUNTY OF ORANGE ) 


NEIL KABINOFF, being duly sworn, deposes and says: deponent 
is not a party to the action, is over 18 years of age and resides at Route 17M 
Monroe. New York. 


On June 14, 1974, deponent served the within Brief and Appendix 
upon Finley, Kumble, Heine, Underberg & Grutman, 477 Mcriison Avenue, 

New York, New York, the Plaintiff Appellee herein by delivering three true 
copies thereof to them personally, 

Sworn to before me 






